STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing Nos. 15,426
g
) & 15, 455
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decisions by the Departnent
of Social Wl fare denying her request for the creation of a
Communi ty Service Enploynment (CSE) pl acenent under Reach Up
that woul d place her in an organi zation in which she has
been vol unteering since July, 1997. The issue is whether
the Reach Up regul ations require the Departnent to make this
CSE pl acenent in light of the petitioner's personal
ci rcunstances. The parties have submtted this matter to
the Board on the basis of a witten Stipulation of Facts and

| egal nenoranda.

FI NDI NGS OF FACT

The parties' Stipulation of Facts is as follows:?

1. Since June 1990, claimant has been receiving ANFC
benefits on behalf of herself and her two children.
Cl ai mant was assigned to WRP Group 3, and had a mandatory
job search start date of 6/1/97 and a mandatory work start
date of 8/3/97. Her work requirenent is 20 hours per week.

Since July 1997, claimant has been subject to DSW Reach-up

j ob search requirenents; there have been issues in

conciliation with regard to applicable job search

!References in the Stipulation to certain pages of the
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requi renents and the claimnt's conpliance or nonconpliance
with them and clai mant has sought to have a Community
Servi ce Enpl oynent (CSE) position devel oped with which to
nmeet her ETL work requirenents.

2. Caimant emgrated from Russia to Vernont
approximately nine years ago. She holds B.S. and M D.
degrees awarded in Moscow in the 1970s and practiced
pediatric nmedicine in Russia at a supervisory |evel before
em grating. She received an M Ed. degree fromthe
University of Vernont in 1994. daimant's children are now
11 and 13 years old. Cainmant is not licensed to practice
medicine in the United States. C aimant believes that
enpl oyers invariably consider her too old and overqualified
for the entry-level positions to which DET and Reach-up has
referred her over a period of nore than a year now.

3. Since prior to July 1997, claimant has engaged in
unpai d work activities outside the scope of her Famly
Devel opnent Pl ans, as anended, averagi ng approximately 110
hours per nonth, related to Vernonters in International
Trade and Services (VITS), a non profit organi zati on she has
| argel y been responsi ble for devel oping. C aimant hopes
eventually to parlay her volunteer work with VITS into a
paid position in the field of international trade.

4. Cdaimant's unpaid work activities include

evidentiary record have been om tted.
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organi zing a nonthly educational neeting on an international
trade topic, publication of a nonthly 3-4 page newsletter,
mont hly news rel eases, nonthly updating of the

organi zation's web page, nedia pronotion in the form of
broadcast and print features, networking through attendance
and presentations at neetings and conferences of

organi zations including the Vernont International Trade and
Export Council, Wrld Trade Ofice, U S. Small Business

Adm ni stration, Vernont Agency of Comerce and Comrunity
Devel opnent, Vernont Departnment of Agriculture, Vernont
Econom ¢ Devel opnment Authority, U S. Custons Service, Wrld
Trade O fice, and various Chanbers of Commrerce. d ai mant
handl es editorial content and advertising for Vernont
International, a quarterly journal pronoting international
trade within and wi t hout Vernont, which clai mant began
publishing in 1998 with a conmtnent for $1000 in start-up
fundi ng nade avail abl e by Chanpl ain Coll ege, and which is
continuing to support itself through financial sponsorship
by governnent agencies that intend to regularly provide
content for the journal.

5. Beginning in July 1997, DSWhas notified the
claimant that she will be required to accept a "suitable
Community Service Placenment” or an "Appropriate Community
Wor k Experience position” if she did not find a suitable

unsubsi di zed j ob
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6. A renewal Reach-up Fam |y Devel opnent Pl an dated
2/ 20/ 98 provided that a Community Service Enpl oynent
pl acenent woul d be "devel oped” for the claimant if she did
not becone enployed after 8 nore weeks of Job Service
activities.

7. On February 27, 1998, the claimnt m ssed a weekly
schedul ed neeting to go over job search contacts with her
case nmanager. The clainmant |left a nmessage for her case
manager stating that she m ssed the neeting because her
daughter was sick. The case nanager sent the claimnt a
check for $33 for a bus pass along with a job referral and
day care |istings.

8. On March 4, 1998, having already been engaged in
Job Search activities for nore than six nonths w thout
success, claimant proposed to her case manager that
devel opnent of a Comrunity Service Enpl oynent placenent be
undertaken with the objective of converting her work with
VITS into a CSE placenment. DSWregulations (WA M '

2346. 6A) specifically provide that for Goup 3 Reach-up
partici pants, unpaid work activities can be converted into
CSE pl acenent s.

9. On March 5, 1998, claimant's case nmanager schedul ed
a conciliation neeting to take place March 13 due to what
she considered claimant's refusal to conply with Reach Up

job search activities. The case nanager forwarded
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claimant's CSE proposal to DSW Qperations Assistant Renee

Ri chardson for a ruling on whether DSWwoul d accept
claimant's proposal. The case manager notified the clai mant
of that action.

10. During the nmonth of March 1998, the clai mant and
her caseworker corresponded regardi ng Reach-up requirenents,
the fact that the clainmant m ssed two conciliation
appoi ntnments, and the issue of DSWs havi ng suspended
claimant's bus pass. daimant had notified her case manager
two days ahead of the first conciliation appointnment that
she woul d not be able to attend because of the lack of a bus
pass. On the date of the conciliation claimnt tel ephoned
as well to informthe case nanager that she was ill and
could not attend. The case manager reschedul ed the
conciliation for two subsequent dates in March, but the
cl ai mant was unable to attend because her illness continued
and her children also becane ill

11. The case manager requested a physician's
certificate to docunment the claimant's illness on March 25,
1998.

12. The clainmant requested Fair Hearing No. 15,426 on
March 27, 1998. The issue in this fair hearing was whet her
the claimant was entitled to a bus pass.

13. The clainmant notified her case manager on March 29,

1998, that as she and her children had not been treated by a
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physi ci an (other than the cl aimant herself), no physician's
certificate would be available. In the same letter,

cl ai mant requested informati on about the status of her
Communi ty Service proposal. The case nanager sent the
eligibility specialist and the claimant notice of the

i mposition of sanctions for failure to attend the
conciliation appointnments w thout nedical docunentation.

14. The claimant requested Fair Hearing No. 15,455 to
contest the inposition of sanctions.

15. At the initial convening of the consolidated Fair
Hearings on April 15, 1998, the parties agreed that the
i ssue of approval of a CSE was the underlying issue needing
resolution, and the claimant agreed to continue to fulfil
j ob search requirenents pendi ng a deci sion.

16. After the April 15 hearing, the case nanager sent
the claimant a copy of an e-mail that the case nmanager had
received fromthe central office on March 12,1998, denying
the claimant's proposal for a CSE with VITS. The reason
given for the denial were the lack of a "structured work
setting and adequat e supervision as defined in the work site
agreenent and policy at 2643.94 P.2, 1 Paragraph 2." The e-
mai | al so stated that "another concern” was the CSE
pl acenents last for 10 nonths at a time, and the clainmant's
unpaid work for VITS was "l ongstandi ng".

17. daimnt's counsel sought explanation of DSWs
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position in a letter to the case nanager dated April 17,
1998, pointing out the problemthat relying upon other VITS
participants for "supervision” would require disclosing the
claimant's status as a welfare recipient. C ainmant
fervently believes that to disclose this fact to any of the
ot her participants, who are executives of public agencies
and busi ness organi zati ons, would defeat the entire purpose
of her enterprise by stigmatizing her to themas a welfare
reci pi ent, ending any chance she has of garnering a paid
position anong them

18. Issues regarding the obligations of both the
cl ai mant and DSW have continued to arise during the
subsequent course of the parties' relationship.

19. DSWs counsel responded to the request for
i nformation regardi ng DSW's position on approval of the
proposed CSE pl acenent expressing the view that DSWwas not
ready to even try to develop a CSE pl acenent for the
cl ai mant because DSW had again taken the position that the
clai mant had refused to fulfill her job search requirenents.

After receiving the above, and the parties' witten
| egal argunents, the hearing officer held a conference cal
with the attorneys for the parties on February 9, 1999, at
which tinme the Departnment indicated that it did not dispute
that the petitioner had substantially conplied with the

agreenent of the parties in My, 1998, that she participate
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in a Reach Up job search for a period of two nonths. The
Departnment al so did not dispute that in light of the above,
and the fact that the petitioner remains unenpl oyed, the
next step in the Reach Up process is to devel op and pl ace
the petitioner in a suitable CSE. The issue in this case is
whet her the Departnment is required to place the petitioner
in the CSE of her choosing, or whether the Departnent can
proceed to devel op anot her CSE pl acenent of its choosing.

CORDER

The Departnent's decision is affirned.

REASONS

In the Departnent's regul ations the "goals" of Reach Up
CSE i ncl ude the foll ow ng:

Provide for the devel opnment or enhancenent of
partici pants' work readi ness, including devel opi ng enhanced
wor k habits and work skills, obtaining current work
references, and identifying and renoving barriers to
enpl oynment, thus increasing their ability to obtain and
mai nt ai n unsubsi di zed enpl oynent.

WAM ' 2346.9. (B) (1)

The petitioner in this nmatter asserts that the
| egi sl ative purpose of the ANFC program-i.e., for the
Departnment to "adm ni ster the ANFC programin a manner that
clearly recogni zes defined reciprocal responsibilities and

obligations on the part of both parents who receive aid and
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services fromthe program and government" -

-is violated by
the Departnent's refusal to create a CSE pl acenent out of
the petitioner's current volunteer work with VITS.

The petitioner further naintains that such a placenent
is required because of her belief that "enployers invariably
consider her too old and overqualified for entry-Ievel
positions” in the workforce. Indeed, it is this belief that
is at the heart of the petitioner's ongoing disputes with
Reach Up--i.e., whether the petitioner is in fact too old
and overqualified to be hired for entry | evel positions, or
whet her because of her belief that she is, and her
preference to work in a field of her expertise and training,
she has purposefully avoided finding entry-1level enploynent.

The parties did not submt sufficient evidence to resolve
this issue, but based on the facts that were stipulated the
petitioner's past cooperation with Reach Up need not be
considered in order to dispose of the instant appeal.

It is concluded that the prinmary enphasis of Reach Up,

and the Wl fare Reform Project (WRP) in general, is "on
parents' responsibility to support thenselves and their
children materially through their own efforts and on
government's responsibility to support parents in achieving
a maxi mum | evel of self-support.” WA M ' 2340.1. 1In

light of this, the petitioner bears a heavy |egal burden in

’See WA. M ' 2340.1.
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this matter. She must show that the Departnent’'s refusal to
create a CSE placenent for her at VITSis contrary to this
goal .

Unfortunately, the undisputed facts of this case are
that the petitioner has been continuously and chronically
unenpl oyed for the past several years despite whatever has
been the | evel of her participation in Reach Up and the fact
that for the past year and a half she has devoted
considerable tinme and energy into volunteering for VITS.

Al t hough she has subm tted a proposed CSE pl acenent to the
Department with VITS, nothing in her proposal sets forth any
expectation, nmuch less a tinetable, for her work with VITS
to beconme in any way renunerative, much | ess self-
supporting. Although there may be value to her work with
VITS, both to her and to the community, it cannot be

concl uded that the Departnent is violating the goals of
Reach Up by refusing to, in effect, subsidize the
continuation of this volunteer work through the paynent of
ANFC benefits, to the exclusion of requiring the petitioner
to make diligent efforts to secure other fornms of

enpl oynment. The petitioner has not produced the kind of
expert vocational testinony that woul d be necessary to show
t hat anot her CSE pl acenent and continuing participation in
Reach Up woul d be counter-productive to "provide for the

devel opnent or enhancenent of (her) work readi ness" and to
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"increasing (her) ability to obtain and nmaintain
unsubsi di zed enpl oynent. "3

According to the regul ations the Departnent may pl ace
the petitioner in any CSE that neets health and safety
standards, does not illegally discrimnate, and does not
di spl ace unsubsi di zed workers. WA M ' 2346.93. Once the
Depart ment devel ops such a placenent the petitioner is bound
under WA M "' 2346.94(4) and 2346.95 to cooperate in this
and ot her Reach Up activities unless she can denonstrate
that the placenment is not suitable according to WA M "'
2346.94(1-3). It cannot be concluded in advance that the
Departnment will be unable to develop a CSE pl acenent for the
petitioner that would neet the requirenents of the
regul ati ons.

Despite the petitioner's past work with VITS, which
appears to be substantial and neaningful, it cannot be
concl uded that the Departnent is bound by the regulations to
pl ace the petitioner in what she insists be a self-directed
and sel f-nmonitored CSE placenent. This is not to say that
the petitioner cannot continue her activities with VITS,
only that she cannot use her work with VITS as a basis for
an exenption fromany and all the activities reasonably
i nposed on her by the Departnent according to the Reach Up

regulations. Simlarly, nothing in the regulations requires

3See WA M ' 2346.9(B)(1).
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(or even allows) the Departnent to require |less of her by
way of Reach Up activities than other participants because
of her age (assum ng there are no health probl ens),
education, and work experience. As noted above, the prinmary
pur pose of Reach Up is to achieve self-sufficiency, not to
maxi m ze job satisfaction and future earnings potential.

For all the above reasons, the Departnent's decision
must be affirmed.*

#H#H

“I'n her witten arguments the petitioner also attacks
the |l egal sufficiency of the notices she received fromthe
Departnment in this matter. However, any inadequate notice
to the petitioner was nore than "cured"” by the neetings
between the parties held with the hearing officer and the
Departnment in May and June, 1998, the agreenment of issues
that was arrived at as a result of those neetings, the
extension of time in which the petitioner has been all owed
to present her argunents in this matter, and the
continuation of her ANFC benefits throughout the pendency of
t hese proceedi ngs.



